
Abstract. – Eight years since the last revi-
sion, in May 2014 the Italian code of medical
ethics has been updated. Here, the Authors ex-
amine the reform in the light of the increasing
difficulties of the medical profession arising
from the severity of the Italian law Courts.

The most significant aspects of this new code
are firstly, the patient’s freedom of self-determi-
nation and secondly, risk prevention through the
disclosure of errors and adverse events. Howev-
er, in both areas the reform seems to be less ef-
fective if we compare the ethical codes of France,
the United Kingdom and the United States.

In particular, the non-taking into consideration
of the said code quality standards and scientific
evidence which should guide doctors in their
clinical practice is to say the least questionable. 

Since these are the most significant changes
in the new code, it seems inevitable to con-
clude that the 2014 edition is essentially in line
with previous versions.

Now more than ever it is necessary that med-
ical ethics acknowledges that medicine, society
and medical jurisprudence have changed and
doctors must be given new rules in order to
protect both patients’ rights and dignity of the
profession. The physician’s right to refuse to
perform treatment at odds with his own clinical
beliefs cannot be the only mean to safeguard
the dignity of the profession. A clear boundary
must also be established between medicine
and professionalism as well as the criteria in
determining the scientific evidences that physi-
cians must follow. This has not been done in
the Italian code of ethics, despite all the contro-
versy caused by the Stamina case.
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Introduction 
Eight years after the previous version, in May

2014 the new code of medical ethics came into
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force. During this eight-year period, the way
people tend to see medicine and doctors as the
answer to all their expectations was further
strengthened. 

More and more often the doctor is seen as a
provider of services rather than a physician who,
by virtue of his extensive studies and continuous
updating, performs a very difficult activity.

Indeed, in the easiest case scenario the doctor
has to make difficult decisions in a short time,
running risks and being misled by clinical and in-
strumental results is frequent and the margin of
error is always lurking in the background1. 

Moreover, the increasing severity of the Italian
courts makes it more and more difficult to treat
patients implementing the belief that medicine
can cure the vast majority of illnesses. 

This has resulted in a misunderstanding and
even a trivialization of the medical profession.

Faced with this situation, you do not need to
be a doctor to understand that this can generate a
question of professional identity.

Doctors now have to ask themselves: “What is
my work in today’s society?”, “Can I still prac-
tice medicine without having to use adjectives,
such as defensive?”, and also: “How do I figure
out which scientific standard I must follow in or-
der to be ethically irreproachable?”.

In this paper, the authors aim to examine how
the long awaited new Code deals with the justi-
fied questions previously mentioned, trying to
highlight the new trends and what has already
been expressed in the previous version of the
code, regarding the following issues: the ethical
responsibility of the patient, the patient’s self-
determination, the minor’s consent, the advance
directives and the clinical risk prevention. Fi-
nally, a brief comparison with the code of med-
ical ethics of other countries, such as France,
the United Kingdom and the United States, will
be done. 
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pate in decisions about the diagnostic and treat-
ment recommendations, and to comply with the
agreed-upon treatment program»3.

The illusory Increase in Patient’s 
Self-Determination

Over the last 40 years, the importance of per-
sonal freedom has grown in society. So the rules
of professional conduct should not remain indif-
ferent to these developments. Indeed, the latest
editions of the Italian code of ethics were charac-
terized by a steady and significant growth of pa-
tient’s self-determination.

In this respect, the role of the child and the rel-
evance of advance directives seem to be ambigu-
ous in the new Code.

The Minor’s Consent
In 2006, the Italian Code of medical ethics in-

troduced the duty both to inform the child com-
patibly with his age and to take into account his
will. The physician was obliged to inform the
Court only when the legal representative of mi-
nors or adults who lack legal capacity refuses a
treatment which cannot be postponed4. 

Instead the current version of section 37 states
that the Court must be involved in the decision even
when the necessary treatment is refused by the mi-
nor provided that he is informed and advised.

But this provision cannot be interpreted as an
improvement of the protection of the minor’s
freedom. The reason is that section 37 adds that,
despite the opposition of the minor or his legal
representative, the physician should promptly
proceed to perform any treatment deemed as nec-
essary and urgent without informing the Court. 

The French Code of Medical Ethics considers
the protection of a child’s health more important
than his freedom of self-determination. In fact it
establishes that, in case of an emergency, the doc-
tor must provide the necessary care even without
consent of the legal representative. But if the
opinion of the child can be obtained the physician
must take it into account as far as possible5.

The child’s freedom is better protected by the
General Medical Council in the Explanatory
guidance of the Good clinical practice.

First, at the age of sixteen, teenagers are pre-
sumed to be able to make their owns decisions in
the field of health care. Even children under 16
years can be considered capable depending on
their maturity and ability to understand6.

Moreover, the explanatory guidance establishes
that doctors «should usually abide by any decision

Where is Italian Medical Ethics Going?
The new code seems to be moving towards an

increasing emphasis on risk prevention as well as
an apparent increase in the freedom of self-deter-
mination of the patient. In the next subsections
we will consider these issues individually.

Ethical Responsibility of the Patient
Section 33 of the new Code reaffirms the duty

of understandable and comprehensive informa-
tion on prevention, diagnosis, prognosis, possible
diagnostic and therapeutic alternatives and the
foreseeable risks and complications. But it im-
mediately adds a rule that was not contained in
the Code of 2006: the physician must inform «on
the behaviours that the patient will have to adopt
in the healing process» as well.

The latter provision, on the one hand, extends
the duty to inform and, therefore, the scope of
medical responsibility. On the other hand, re-
quires patients to stick to the behaviours speci-
fied by the physician as needed to improve their
health conditions.

The duty to adopt certain behaviours limits the
freedom of the patient, but this limitation does
not appear to be ethically unacceptable.

In this regard, it is undisputed that the informa-
tion and the subsequent acquisition of consent are
aimed at establishing a “therapeutic alliance” be-
tween doctor and patient2. The concept of thera-
peutic alliance goes beyond a mere contract be-
tween opposing parties each pursuing its own in-
terest. Through the informed consent, in fact, doc-
tor and patient reach an agreement that puts them
on the same side (just like two allies) as bearers of
the same interest to the best benefit for the patient.

As doctor and patient are allies and have an
equal relationship, both must behave in an appro-
priate manner to achieve the best therapeutic re-
sults. Obviously, patients can refuse treatments.
But when they consent, they also accept to be-
have in the way indicated by the doctor. Thus
through consent, the patient assumes a moral duty
of fairness in order to avoid making the doctor’s
efforts useless, for example by means of rehabili-
tation or diagnostic and pharmacological treat-
ments after discharge. Therefore, the new version
of section 33 appears to be ethically correct.

The code of medical ethics of the American
Medical Association is the one that clearly gives
the patient the responsibility for their own choic-
es in the field of health care.

Opinion 10.02 states that «patients have the
responsibility to communicate openly, to partici-
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young people have the capacity to make them-
selves» although they must encourage minors to
involve their parents in important decisions7.

However, only in Scotland relatives cannot au-
thorize the treatment refused by a minor capable
of making a decision. Conversely in England,
Wales and Northern Ireland the doctor «should
seek legal advice» where he considers that
«treatment is in the best interests of a competent
young person who refuses»8.

The Relevance of Advance Directives
Consistent with the opinion of the Italian Na-

tional Committee for Bioethics9, the new section
38 of the code provides that advance directives
must meet the following requirements: a) must
be written, signed and dated by a capable person;
b) must be preceded by written medical informa-
tion; c) must be medically and logically consis-
tent with the patient’s condition; d) the doctor
bases his conduct on the respect of dignity and
quality of life10.

However, the doctor is not obliged to follow
these advance directives. The situations in which
it is more difficult to comply with the previously
expressed will, are: a) when there is a consider-
able length of time between the manifestation of
the will and the time of treatment; b) when the
patient makes the advance directive before
falling ill; because there is a risk that the subject
could be less aware of the choice he/she has
made; c) the anticipated rejection, even regarding
specific treatments, still lacks precise references
in curing the illness, therapeutic alternatives and
the exact consequences of the refusal11.

Moreover, the last subsection of section 38
adds that the doctor, «in relation to the clinical
conditions, must in any case proceed to perform
all the treatments which are deemed necessary
and urgent». Therefore, the importance of ad-
vance directives does not seem apparent in the
new code.

These rules do not allow to clearly solve cases
of advance refusal of blood transfusions by Jeho-
vah’s Witnesses. On the one hand, this advance
directive should be respected when it satisfies the
above conditions set by the first three subsections
of section 38. On the other hand, however, the
last subsection of the same article seems to allow
the doctor a wide freedom of action because
blood transfusions are usually necessary and ur-
gent treatments. However, the physician must al-
so take into consideration the provisions of sec-
tion 35 (informed consent and dissent), according

to which the doctor does not undertake or contin-
ue any diagnostic procedures and/or therapeutic
interventions without the previous obtaining of
informed consent or in the presence of informed
dissent, therefore because a blood transfusion is a
“therapeutic intervention” the doctor cannot ad-
minister it if the patient has expressed his dissent
in written form to that procedure. 

The French Code recognizes the importance of
advance directives as well. But in cases of ur-
gency it requires the physician to perform the
treatment without consulting the relatives12.

The rules applied in the UK are more inspired
to the principle of autonomy. 

In cases of advance refusal it must be pre-
sumed that the person was capable of refusing
when he made the decision, unless there are rea-
sons to believe otherwise.

However, in an emergency situation, where
there is not sufficient time to properly investi-
gate, treatment should be performed anyway as
long as there is the opportunity of prolonging the
patient’s life, improving his condition or the
managing of his symptoms13.

The Code of Medical Ethics of the American
Medical Association is even more intended to
protect the freedom of choice. According to the
last section of the Opinion 2.20, a proper substi-
tuted judgment or best interests analysis is suffi-
cient to discontinue life-sustaining medical treat-
ment even if the patient is not terminally ill or
permanently unconscious14.

Even with respect to the treatment of the pa-
tient in a final compromised state of conscious-
ness, the solution adopted by the new Code is far
from clear.

In this case, the current Code requires the doc-
tor to continue pain therapy and to perform treat-
ment of supportive care only “until deemed pro-
portionate, taking into account the advance
health care directives”. 

However, the lack of clarification regarding
the evaluation of the concept of “ethical inappro-
priateness” and “quality of life”, which depend
on the moral relativity of the patient, leaves in
this way all the responsibility to the physician15.
Therefore, it appears to be contradictory the
obligation of the physician to take account the
advance health care directives.

According to the French code, which is much
clearer, the physician must refrain from any un-
reasonable obstinate investigation or treatment
and can choose to continue or not to undertake
those treatments which appear useless, dispro-



portionate or have no purpose other than artifi-
cial life support16.

The approach American Medical Association
is also mainly focused on therapeutic freedom.
The surrogate’s decision is almost always accept-
ed by the doctor unless one of the following con-
ditions occur: (1) in case of the unavailability of
a family member willing to be the patient’s sur-
rogate decision maker; (2) when there is a dis-
agreement among family members and no deci-
sion maker is designated in an advance directive;
(3) when a health care provider thinks that the
family’s decision is not at all what the patient
would have decided if competent; and (4) when a
health care provider believes that the decision
cannot reasonably be judged to be in the best in-
terests of the patient17.

Growing Importance of Clinical Risk 
Prevention

The 2006 version of the Code, section 14, re-
quired the physician to detect, report and assess
errors in order to improve the quality of care
through the understanding of the causes of ad-
verse events and the implementation of the be-
havior necessary to prevent future errors.

Instead, the current Code requires doctors to
perform four specific obligations: a) compliance
to good clinical practice; b) attention to the infor-
mation process and acquisition of consent as well
as the communication of an adverse event and its
causes; c) the ongoing development of training
activities on care safety procedures; d) detection,
reporting and evaluation of sentinel events, er-
rors, near misses and adverse events.

So the new code provides a clearer obligation
in disclosing errors18.

However, the regulation of the general medical
council is much more detailed. In fact, under the
section significantly entitled «Show respect for the
patient», subsection 55 states that doctors must: a)
honestly offer an apology when the patient suffers
harm or distress under their care; b) give complete
and prompt reasons for what has happened19.

The American Medical Association provides
the mandatory application and development of
mechanisms for error detection and analysis of
their causes. But the obligations are different de-
pending on whether there is a medical liability.

Even when the standard of care has been met
or the proof of causal link is lacking, the physi-
cian must at least show concern for the damage
suffered by the patient. Such behaviour can never
be construed as an admission of liability.

Instead, when an error occurs physicians
should explain «the nature of the error and the
measures being taken to prevent similar occur-
rences in the future» because it may decrease the
risk of liability20.

Therefore, the rules approved by the American
Medical Association require the revelation only
in cases of actual liability. That seems to be an
interesting middle ground between full disclo-
sure and the possibility of defences based on si-
lence.

In fact, in the international literature some
studies have shown the usefulness of error dis-
closure for the purpose of reducing disputes, pro-
vided that the disclosure is made with particular
procedures21, while others have reached the op-
posite conclusion22. 

On the one hand, the general revelation of all
adverse events and their causes, raises concerns
for the following two reasons: first, in cases as
complex as that of the medical liability, the
demonstration of both error and causal link is un-
likely to be reached. In any case, it would require
so much time it would be incompatible with the
purpose of preserving the patient’s confidence.

Secondly, disclosure may involve the risk of
losing insurance coverage23.

On the other hand, choosing not to reveal even
the slightest cases of error is anachronistic in
terms of ethics. The solution of hiding an actual
liability would violate the principles of bioethics:
because silence is aimed at preventing the in-
jured patient from getting compensation, thereby
violating the principles of beneficence, non-
maleficence and justice; and the principle of au-
tonomy because if the doctor hides an error, the
correct decision-making process of the patient
would be altered24.

Conclusions 

Since these are the most significant changes in
the new code, it seems inevitable to conclude
that the 2014 edition is essentially in line with
previous versions.

Now more than ever it is necessary that med-
ical ethics acknowledges that medicine, society
and medical jurisprudence have changed and
doctors must be given new rules in order to pro-
tect both patients’ rights and dignity of the pro-
fession. The physician’s right to refuse to per-
form treatment at odds with his own clinical be-
liefs cannot be the only mean to safeguard the
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dignity of the profession25. A clear boundary
must also be established between medicine and
professionalism as well as the criteria in deter-
mining the scientific evidences that physicians
must follow. This has not been done in the Italian
code of ethics, despite all the controversy caused
by the Stamina case26,27.

Although the ethical codes of France, the
United Kingdom and the United States are not
deeply detailed, they are certainly more ad-
vanced than the Italian one.

The French Code states that the physician
must provide the patient care based on data ac-
quired by science28.

The importance of data and scientific knowl-
edge as daily guidance of the doctor is even more
evident in the rules of the General Medical
Council: the physician must «provide effective
treatments based on the best available evi-
dence»29.

The American Medical Association explains
more fully the role of the doctor in the medicine
of the XXI century. According to the Opinion
9.14 of the American Code of Medical Ethics,
physicians should be active in developing the
quality of health care by: a) knowing best care
practices; b) controlling the quality of the treat-
ments they perform through quality improvement
tools such as peer review; c) demonstrating dedi-
cation to developing and disseminating perfor-
mance improvement measures30.

Clearer rules of conduct do not restrict the
freedom of the physicians, they are intended to
give doctors reference points in order to reduce
the increasing risk of litigation. Doctors who are
increasingly facing a risk of liability feel isolated
and this has fostered defensive medicine, which
has caused both a waste of resources together
with a deterioration of patient care.

In this respect, the regulation of the American
Medical Association is very effective: a) treat-
ments should not be performed simply because
patients insist on them; b) denial of treatment
should be based on acceptable standards of care,
«not on the concept of “futility,” which cannot
be meaningfully defined»31.

Moreover, according to the Opinion 2.095, in
order to determine whether a treatment should be
considered as within the standard of care, physi-
cians should consider the following ethical princi-
ples: «(1) degree of benefit (the difference in out-
come between treatment and no treatment), (2)
likelihood of benefit, (3) duration of benefit, (4)
cost, and (5) number of people who will benefit» 32.

The recent Italian code of ethics does not take
into consideration the fact that law Courts re-
quire the physician to apply the maximum pru-
dential measures without considering costs,
whereas the American Medical Association
shows that the decision to carry out a treatment is
correct only if its cost is evaluated.
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